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Section one of the Act of Congress, approved April 
23, 1892, entitled “An Act to authorize the appoint¬ 
ment of an Inspector of Plumbing in the District of 
Columbia, and for other purposes,” provides: 

“That the Commissioners of. the District of 
Columbia and their successors be and they, hereby 
are authorized and empowered to make, modify 
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and enforce regulations governing plumbing, 
bouse drainage, and the ventilation, preservation, 
and maintenance in good order of house sewers 
and public sewers in the District of Columbia, and 
also regulations governing the examination, reg¬ 
istration, and licensing of plumbers and the prac¬ 
tice of the business of plumbing in said District; 
and any person who shall neglect or refuse to 
comply with the requirements of the provisions 
of said regulations after ten days’ notice of the 
specific thing required to be done thereunder, 
withing the time limited by, the Commissioners 
for doing such work, or as the said time may be 
extended by said Commissioners, shall upon con¬ 
viction thereof be punishable by a fine of not 
more than two hundred dollars for each and 
every such offense, or in default of payment of 
fine, to imprisonment not to exceed thirty days.” 

Section two of this act empowers the Commission¬ 
ers to require every person licensed to practice the 
business of plumbing in this District, before engaging 
in said business, to file a bond conditioned upon the 
faithful performance of all work in compliance with 
the plumbing regulations, and that the District of 
Columbia shall be kept harmless from the conse¬ 
quences of any and all acts of the said licensee during 
the period covered by said bond. 

This act contains no statement about the revocation 
of a plumber’s license. The penalty in section one of 
the act is distinct from the license revocation, and 
this penalty incurred after the required notice, is for 
a “‘'Specific thing required to be done thereunder, 
vjithin the time limited by the Commissioners for do¬ 
ing said work .” Thus the penalty is addressed to 
some specific thing required to be done by a licensed 
plumber, or by persons having such work done. 






The section, too, may well be limited without in¬ 
jury to its meaning, to work done in houses, etc., 
without reference to the transgressions of licensed 
plumbers. The section also deals with licensed 
plumbers, and not with unlicensed plumbers. There¬ 
fore, if this act embraced all the legislation on the 
subject, no reason existed which prevented the Com¬ 
missioners of the District of Columbia from providing 
by regulations that a plumber’s license might be sus¬ 
pended or revoked. 

Congress, however, has passed an act, approved 
June 18,1898, over five years subsequent to the regula¬ 
tions promulgated on the 15th of February, 1893, and 
this act is entitled-“An Act to regulate plumbing and 
gas fitting in the District of Columbia.” 

Section one provides for the appointment of a 
Plumbing Board; section two provides for advisory 
duties assigned to this Board by the Commissioners 
and charges it with the duty of examining all appli¬ 
cants for license as master plumbers or gas fitters; 
and states that the Commissioners, “If satisfied from 
such report (of the Board) that the applicant is a fit 
person to engage in the business of plumbing or gas 
fitting, shall issue a license to such person to engage 
in the business.” 

Section three provides for the age of the licensees 
and for a certificate as to their good character. 

Section five provides “that it shall be unlawful for 
any person to engage in the business of plumbing or 
gas fitting in the District of Columbia unless he is 
licensed as provided in this act, or is an employee of a 
licensed master plumber.” 

Section eight provides for a distinct penalty for 








violations of the provisions of the act and for prose¬ 
cutions iu the Police Court. 

It is to be noted, first, that this act does not require 
any notice of the specific thing to be done, or time for 
doing such work, which is contained in the section one 
of the Act approved April 23, 1892. 

No notice is required and no time need be given be¬ 
fore prosecution for a violation of the Act approved 
June 18,1898. 

It is further to be observed that this act deals specif¬ 
ically with unlicensed plumbers, and provides for a 
penalty if such persons shall engage in the work of 
plumbing. 1 

If a plumber is licensed, he is not liable, of course, 
for prosecuting his business without a license, and 

the two acts taken together may be well construed 
as addressed to licensed plumbers, and neither of 
them prohibit the passage of regulations looking to 
the suspension or revocation of a plumber’s license. 

It is also to be observed that Congress must be as¬ 
sumed to have sanctioned sections twelve and thir¬ 
teen (cited in appellees’ original brief) by the pas¬ 
sage of the last act. 

• In addition to congressional acquiescence these 
regulations have been acted on since the 15th of Feb¬ 
ruary, 1893, and such action is a contemporaneous, 
official construction of the meaning of the original 
and subsequent acts of Congress above mentioned. 

In New York, etc., R. Go. v. Interstate Commerce 
Commission (decided February 19, 1906, adv. sheets 
No. 8 pp. 272 and 2811) it is said: 

“We concede that the interpretation given by 
the Commission in those cases to the act to regu¬ 
late commerce is now binding, and, as restricted 
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to the precise conditions which were passed on 
in the cases referred to, must be applied to all 
strictly identical cases, in the future: at least, 
until congress has legislated on the subject. We 
make this concession because we think we are 
constrained to so do, in consequence of the fa- 
miliar rule that' a construction made by the body 
charged with the enforcement of a statute which 
construction has long obtained in practical exe¬ 
cution, and has been impliedly sanctioned ]by 
the re-enactment of the statute without altera¬ 
tion in the particulars construed when not 
plainly erroneous, must be treated as read into 
the statute.” 

This court said in Boss v. Goodfellow (7 App. 
D. C. 8): 

“It is certainly true that the construction given 
by public officers to the powers conferred on them 
by law is not to control the interpretation 
thereof by the courts; but still when acted upon 
in apparent good faith and published for the in¬ 
formation and guidance of the public and of pri¬ 
vate persons directly interested, as in this case, 
it is entitled to consideration and to some weight 
at least., Regulations were required to be made 
and published, and were declared to have effect 
as laws. The making of the rules, and their con- 
' tents, would appear to be known to Congress, 
which from year to year, make appropriations to 
give effect to them and secure their execution.” 

II 

Does the power given the Commissioners to make, 
modify and enforce regulations governing the exam¬ 
ination and licensing of plumbers and the practice of 
the business of plumbing, include the power to revoke 
plumbers’ licences? 
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It is not contended that the Commissioners have 
any arbitrary right to revoke a plumber’s license. 
Such action, of course, must be reasonable, and its 
exercise must be referred to the police power. It has 
been decided in this District that the plumbing busi¬ 
ness and the competency of plumbers are suitable 
matters for police regulations under the police power. 

It is said, in Cooley’s Constitutional Limitations, 
5th edition, page 745: 

“The. general rule undoubtedly is, that any 
person is at liberty to pursue any lawful calling, 
and to do so in his own way, not encroaching 
upon the rights of others. This general right 
cannot be taken away. It is not competent, 
therefore, to forbid any person or class of per¬ 
sons, whether citizens or resident aliens, offering 
their services in lawful business, or to subject 
others to penalties for employing them. But here, 
as elsewhere, it is proper to recognize distinc¬ 
tions that exist in the nature of things, and under 
some circumstances to .inhibit employments to 
some one class while leaving them open to others. 
Some employments, for example, may be admissi¬ 
ble for males-and improper for females, and regu¬ 
lations recognizing the impropriety and forbid¬ 
ding women engaging in them would be open to 
no reasonable objection. The same is true of 
young children, whose employment in mines and 
manufactories is commonly, and ought always to 
be regulated. And some employments in which 
integrity is of vital importance it may be proper 
to treat as privileges merely, and to refuse the 
license to follow .them to any who are not repu¬ 
table.” 

Power to regulate the business of plumbing must, 
of necessity, it would seem, embrace the right to re¬ 
voke the license of a plumber who, in disregard of 
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health and sanitary 'regulations and requirements, 
was wantonly or indifferently transacting his busi¬ 
ness. 

This power to regulate, implies the power to revoke. 

Where municipal authorities granted a permit to 
tear down an existing wooden building and the per¬ 
mittee failed to comply with certain material terms 
thereof, though power to revoke the-permit was not 
reserved, revocation of the permit was upheld as a 
necessary exercise of police power. 

Harper v. Mayor, 94 Ga., 801. 

A junk-dealer’s license contained a power of revoca¬ 
tion and right to revoke , the license under such ob¬ 
served right was upheld. 

(The City of Grand Rapids v. Braudy, 105 
Mich., 670.) 

The- court said, page 678: . 

, • 

“If no reservation of the right to revoke was 

reserved in the license, there would be little diffi¬ 
culty in reaching a conclusion. Has the Common 
Council the right to insist, as a condition prece¬ 
dent to the issue of the license, that the applicant 
shall agree that his license may be revoked at the 
will of the Council? is the question presented. 
The necessity of a rigid control over this business 
in our large cities is clear. Convictions are diffi¬ 
cult, although the authorities may be well con¬ 
vinced that stolen goods are bought and sold at 
these places. The business is not necessary to 
the welfare of society or the public. The Com¬ 
mon Council, with a knowledge of all the facts 
before them to a greater extent than the Courts 
can possibly have, had determined that it is well, 
in their judgment, to require these conditions. 
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While the exercise of any arbitrary power may 
seem harsh, still we are of opinion that this re¬ 
quirement is not so unreasonable as to require 
the courts to declare it void.” 

In Child v. Bemus, 17 R. I., 230, a license to drive 
a hack was revoked without notice or hearing. 

“Power is given to the City Council of the City 
of Providence by the City Charter ‘to make laws, 
ordinances and regulations relative to * * * 
hackney carriages, trucks, carts and other ve¬ 
hicles and licensing and regulating the same.’ 
Under this provision the City Council passed an 
ordinance forbidding any person to drive a hack 
or carriage in the city without a license, from 
the Mayor and Board of Aldermen under a pen¬ 
alty of a fine of not less than ten nor more than 
twenty dollars; making the license grantable by 
the Mayor and Aldermen in their discretion and 
giving the Mayor power to revoke any license so 
granted.” * * * 

“The language seems to us to be broad enough 
to authorize not only the granting of licenses, ' 
but also granting of them subject to a power of 
revocation. And we see no reason why such 
power may not be vested by ordinance in the 
Mayor. It is urged that the licensee has a vested 
right in his license beyond the City Council’s 
power to forfeit. Assuming that this would be 
so if the power to revoke was not reserved, it 
seems to us that when, as here, the license is 
granted under an ordinance that gives or re¬ 
serves the power, it is to be regarded as subject 
to the power and terminable by its exercise. The 
license is in the nature of a privilege to perform 
a public service for reward, which service or 
function, for the public good and to secure its 
orderly and efficient performance, must be sub¬ 
ject to certain regulations. There regulations 


must be obeyed; therefore the power to revoke 
the license is highly important since the licensee 
may be not only disobedient but obdurate and in¬ 
corrigible.” 

The power of revocation was sustained under this 
grant of authority. 

Ill 

In view of the legislation by Congress, can the Com¬ 
missioners of the District of Columbia, under their 
said authority, promulgate a lawful regulation for 
the suspension or revocation of a plumber’s license? 

This depends on two propositions, viz.:' first, 
whether Congress has legislated on the subject. This 
point has been discussed. And second, whether the 
Commissioners’ regulations harmoniously conform 
to the Acts of Congress without conflict or inconsist¬ 
ency therewith. 

If, as we contend, the plumbing regulations are not 
in confliflct with the acts of Congress, there can be no 
objection to the exercise of a power in a manner add¬ 
ing consistent conditions to the prosecution of the 
business of plumbing. 

Generally speaking, State laws and municipal regu¬ 
lations on the same subject, not inconsistent with each 
other, may be enforced. 

“As it is very obvious that the same act may 
constitute an offense against both the State and 
a municipal corporation it is almost universally 
conceded that a municipal corporation, acting 
within the delegated powers, may legislate on 
subjects covered by State laws and provide for 
the punishment of acts which constitute offenses 







against itself, although the acts are also punish¬ 
able under the laws of the State.” 

21 A. & E. Ency. Law, 955. 

Such rule has been applied in this District. 

United States v. Wells, 2 Cr. C. 0., 45. 

McLaughlin v. Stephens, 2 Cr. C. C., 148. 

i 

Ex parte Hong Shen, 98 Cal., 681. 

Ordinance of July 18, 1889, of San Francisco, for¬ 
bade sale of opium without prescription, and the per¬ 
son selling must keep a book and record of the name, 
age, sex and color of the person obtaining the opium, 
name of physician, name and residence of patient, 
&c. Penalty provided. 

Act of April 16,1880, regulating sale of opium. Act 
of March 11, 1891, also regulating sale of opium. 
Penalties provided. 

City and State both legislating on the same sub¬ 
ject, the provisions of the ordinance going beyond 
those of the act. 

« 

“There is no doubt that municipal by-laws may 
stand if not inconsistent with State laws, and 
that the., by-law is not necessarily void simply 
because the Legislature has acted upon the same 
subject by law; but it must be in harmony with 
the general laws of the State and with the pro¬ 
visions of the municipal charter. ‘Whenever they 
come in conflict with either, the by-law must 
give way.’ (Cooley’s Constitutional Limitations, 
6th Ed., p. 239.)” 

Ex parte Hong Shen, 98 Cal., 684. 







Hewlett v. Camp, 115 Ala., 499; Holt v. Birming¬ 
ham, 111 Ala., 369. Same doctrine applied to munic¬ 
ipal licenses. 

Foster v. Commissioners, 102 Cal., 483; Mclrier- 
ney v. Denver, 17 Colo., 302; State v. Welch, 36 
Conn., 215. Principle applied to regulations upon the 
sale of liquor. 

State y. Flint, 63 Conn., 248, as to gambling. 

Respectfully submitted, 

Edward H. Thomas, 
Francis H. Stevens, 
Attorneys for Appellees. 





